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A British tourist wandering the streets of the French city of Beaucaire would be surprised to encounter ‘rue du Brexit’.
The Mayor, a member of the Eurosceptic ‘Front National’, claimed that his decision, approved by a majority of his
City council, was an homage to the British people reclaiming their sovereignty.

If that decision now looks odd to most French people, the victory of Marine Le Pen in the upcoming presidential
elections might make this street’s name increasingly popular. The extreme right-wing candidate has never hid her
dislike for the European Union, and she recently declared that Theresa May – as well as Donald Trump – were
“putting her plan into action”.

If the scenario of her election were to come true, how easy would it be for her to force France out of the European
Union? What would a ‘Frexit’ look like? Would she have to go through a referendum? And if so, would it be binding or
advisory? Would the hypothetical President encounter the same difficulties as the British Prime Minister did with the
Miller case? Would the French legal system allow for the Courts to have such a crucial role?

Would a referendum be a prerequisite?

There was no legal obligation for the Prime Minister to call for a referendum before exiting the European Union.
David Cameron’s decision to ask Parliament to authorize a national referendum was therefore a purely political
decision. As noted by Lord Neuberger in Miller ([2017] UKSC 5, at 117), “[t]he referendum is a relatively new feature
of UK constitutional practice” and so far there have been only three national referenda (in 1975, 2011 and 2016), in
addition to the ones used in the devolution process. The compulsory use of referenda on significant matters is not
found anywhere in the British Constitution.

The French and British constitutional landscapes are, in this respect, relatively similar. The French Constitution does
not create an obligation to use a referendum, even on such crucial matters, such as exiting European Union, save
one important exception. In the case of revising the Constitution that is initiated by Members of Parliament it can
only be completed if the revision is approved by referendum. However, this constitutional obligation does not
concern a constitutional revision initiated by the French President. Like the British Prime Minister, the French
President would be free to call for a referendum or not.

In France, popular voting has long been negatively perceived. There has been suspicion of populism surrounding
this mechanism. Nonetheless, since De Gaulle used it in 1945, in order to put an end to the Vichy Regime, the
referendum regained a democratic flavour. Referenda were then put into action again, to approve the new
Constitution in 1946 and in 1958, making it an important element of the French republican ethos. In the framework of
the 1958 Constitution, it has been used several times, in particular to ratify some of the European Treaties. Such
was the case in 1992, for the Maastricht treaty, and in 2005, where 55% of French voters rejected the “Constitution
for Europe”. It is thus likely that a President would want to use such a politically loaded tool to put an end to the
French membership.

What procedure could be used?

The UK referendum was organised on the basis of the 2015 Referendum Act. This was consistent with the
precedent created by previous referenda, which were all organised on the legal basis of Acts of Parliament. The
1958 French Constitution has two articles, which provide that the French President can launch a referendum. Article
11 allows the President to submit to referendum any government bill, authorizing the ratification of a “treaty which,
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although not contrary to the Constitution” would affect the constitutional institutions. One could think this article may
be used to trigger a ‘Frexit’, if interpreted as encompassing both the ratification and the ending of an international
agreement. However, it is not the case as existing European Union would require a drastic modification to the
Constitution. Indeed, the French Constitution of 1958 has a whole section dedicated to the European Union, since
1992. Before ratifying the Maastricht Treaty, the French Constitutional Council had warned there was a need to
change the Constitution before ratification (CC, 1992). Following this decision, the Constitution was revised.

Most legal scholars consider Article 11 referendum as a tool for legislative changes, not for constitutional
modifications. It is true though that De Gaulle used this article to modify the Constitution by referendum in 1962. He
had done so to avoid the regular procedure of Article 89, which required the bill to be passed by both Houses of
Parliament, which had a hostile majority. The 1962 referendum prompted a huge legal and political debate. Since
then, this article has remained a tool for legislative changes only.

The regular two-steps procedure to revise the Constitution is to be found in Article 89. It requires introducing the
revision to Members of Parliament first. The procedure might end here if the President does not succeed in
gathering the majority to have the text passed “by the two Houses in identical term”. However, if this requirement is
met, the President can choose to submit the text either to the ‘Congress’, or call for a national referendum. The
French ‘Congress’ is a gathering of all Members of Parliaments, in a single house. It has the power to modify the
Constitution, if three fifth of the MPs vote in favour of the constitutional law. The referendum allows all citizens to
vote, and a simple majority is sufficient. If successful, both procedures end up in a legally binding modification of the
Constitution.

Could the courts intervene?

The President of the UK Supreme Court, Lord Neuberger agreed with the judgment of the High Court in Miller, and
took the stance that “unless and until acted on by Parliament, its [the referendum] force is political rather than legal”
(Miller, at 124). The judges agreed to examine the very nature of the referendum and decided it was not legally
binding, in accordance with the doctrine of Parliamentary sovereignty.

The French Courts have taken clear steps to meet the legal difficulties created by European integration. Most judges
seem to be in favour of the primacy of EU law, insofar as it does not harm the very core of French constitutional
identity. For example, the Constitutional Council insisted on the fact there was a constitutional obligation to
transpose European directives into national law, save the case where the directive would harm “inherent principles
of constitutional value” (CC, 2006). However, this does not mean that the Constitutional Council would agree to
examine the constitutional value of a ‘Frexit’ referendum.

In French constitutional theory, it is the French “nation” which is the real sovereign. The Constitutional Council has
always refused to examine the validity of an act that is an “expression of national sovereignty, having been adopted
by the French people by a referendum” (CC, 2014). The Constitutional Council had already said so for the very
strongly contested referendum in 1962 (Judgement n°62-20 DC, 6th of November 1962) and for the Maastricht
referendum in 1992 (Judgement n° 92-313 DC, 23rd of September 1992). Therefore, it seems unlikely that a change
of direction would occur in the case of a ‘Frexit’ referendum.

The perspective of a ‘Frexit’ is still far away, but the growing popularity of anti-European parties made a call for a
referendum on that matter more likely. For it to happen, the forthcoming presidential elections will not be the only
crucial element. The following legislative elections – coming shortly after – are actually even more decisive. Indeed,
the call for referendum implies obtaining first the prerequisite approval of the referendum bill by both houses of
Parliament. Legally, this may seem easier than the British procedure, where two acts of Parliament were needed,
following the Miller decision. Nonetheless, given the current political shape of the French system, the French
President might have greater difficulty to obtain a majority in Parliament than the British Prime Minister. The Upper
House (Sénat) has sometimes played a moderating role to prevent constitutional modifications in troubled times.
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The recent attempt to modify the Constitution in order to strip French citizenship in terrorism cases, for example, has
failed because of a rejection by the majority of the Sénat. We can thus only hope that the legislative elections will not
bring a Eurosceptic majority to the Lower Chamber (Assemblée Nationale) and that the Second House will remain
the moderating power it has often been. More than ever, Europhiles should head to the polls, in May and in June.
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